Reviewing Rules and Ancillary Documents

Rules and Ancillary Document Review Checklist
(Thisform must befilled out electronically.)

All responses should bein bold format.

Document Reviewed (include title): WAC 458-20-233—T ax liability of medical and hospital
service bureaus and associations and similar health car e organizations.

Date last adopted: M ay 29, 1970
Reviewer: Ed Ratdliffe
Date review completed: September 13, 2000

Is this document being reviewed at this time because of a taxpayer or business association
request? (If “YES’, provide the name of the taxpayer/business association and a brief explanation
of theissuesraised in therequest). YES[] NO X

Type an “x” in the column that most correctly answers the question, and provide clear, concise,
and compl ete explanations where needed.

1. Explain the goal(s) and purpose(s) of the document: Therules explainsthe
application of business and occupation (B& O) tax to medical service bureaus, medical
service cor porations, hospital service associations, and similar health car e or ganizations
(e.g., health maintenance organizations). It specifically discusses the measure of tax
when these or ganizations act solely asthe agent of a physician, hospital, or other
medical provider in offering to its membersor subscribers medical services.

2. Need:

YES | NO

X Is the document necessary to comply with the statutes that authorize it? (E.g.,
Isit necessary to comply with or clarify the application of the statutes that are
being implemented? Doesit provide detailed information not found in the
statutes?)

X | Isthe document obsolete to a degree that the information it providesis of so
little value that the document warrants reped or revison?

X Have the laws changed so that the document should be revised or repealed?
(If the responseis “yes’ that the document should be repeaed, explain and
identify the statutes the rule implemented, and skip to Section 10.)

X Is the document necessary to protect or safeguard the health, welfare (budget
levels necessary to provide services to the citizens of the state of
Washington), or safety of Washington's citizens? (If the responseis“no”, the
recommendation must be to reped the document.)

Please explain.
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Thisrule should berevised to explain that RCW 82.04.322 provides an exemption for
HMO premiumsor prepaymentsthat are taxable under RCW 48.14.0201.

3. Related ancillary documents, court decisions, BTA decisions, and WTDs. Complete
Subsection (@) only if reviewing arule. Subsection (b) should be completed only if the subject of
the review is an ancillary document. Excise Tax Advisories (ETAS), Property Tax Bulletins
(PTBs) and Audit Directives (ADs) are considered ancillary documents.

@

YES | NO

X Are there any ancillary documents that should be incorporated into this rule?
(An Ancillary Document Review Supplement should be completed for each
and submitted with this completed form.)

X | Arethere any ancillary documents that should be repealed because the
information is currently included in this or another rule, or the information is
incorrect or not needed? (An Ancillary Document Review Supplement should
be completed for each and submitted with this completed form.)

X | Arethere any Board of Tax Appea (BTA) decisions, court decisions, or
Attorney Generals Opinions (AGOs) that provide information that should be
incorporated into this rule?

X Are there any administrative decisons (e.g., Appeds Division decisions
(WTDs)) that provide information that should be incorporated into the rule?

(b)

YES | NO

Should this ancillary document be incorporated into a rule?

Arethere any Board of Tax Appedal (BTA) decisions, court decisions, or
Attorney Generals Opinions (AGOs) that affects the information now
provided in this document?

Are there any administrative decisions (e.g., Appeds Divison decisons
(WTDs)) that provide information that should be incorporated into the
document?

If the answer is “yes’ to any of the questionsin (a) or (b) above, identify the pertinent
document(s) and provide a brief summary of the information that should be incorporated into the
document.

Information now provided in AD 8233.1 (Medical service bureaus— Deferred
compensation) and ETA 519.04.233 (Reporting procedures for qualified medical service
associations) should be incor porated into thisrule. (See ancillary review documents for
ETA 519 and AD 8233.1.)

Information now provided in Det. 89-467, 8 WTD 247, should also be incor porated into
thisrule. Thisdocument addressesthe tax-reporting responsibilities of medical service
cor por ations and member physicians with respect to feeswithheld by the corporation
under a deferred compensation/retirement plan.
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4. Clarity and Effectiveness:

YES | NO
X Is the document written and organized in a clear and concise manner?
X Are citations to other rules, laws, or other authority accurate? (If no, identify
the incorrect citation below and provide the correct citation.)
X Is the document providing the result(s) that it was originaly designed to

achieve? (E.g., does it reduce the need for taxpayers to search multiple rules
or statutes to determine their tax-reporting responsbilities, help ensure that the
tax law and/or exemptions are consistently applied?)

X | Do changesin industry practices warrant repealing or revising this document?

X | Do any administrative changes within the Department warrant repealing or
revising this document?

Please explain. Theruleisclear and well organized. It wasintended to address those
situationsin which a medical service bureau or similar association accepts (and has no
right to) payments from subscribers as an agent for the physician members actually
providing the services. The application of thisrule has since been expanded to certain
situationswhere an HM O pays over amounts received from subscribersto physicians
outside the network of members.

Thisrulewill be mor e effective if the information described in the previous paragraph
and in section 3isincor porated.

5. Intent and Statutory Authority:

YES | NO

X Does the Department have sufficient authority to adopt this document? (Cite
the statutory authority in the explanation below.)

X Is the document consistent with the legidative intent of the statutes that
authorize it? (I.e, is the information provided in the document consistent with
the statute(s) that it was designed to implement?) If “no”, identify the
specific statute and explain below. List al statutes being implemented in
Section 9, below.)

X | Isthere aneed to recommend legidative changes to the statutes being
implemented by this document?

Please explain. RCW 82.32.300 provides the department with authority to make rules
necessary to implement chapter 82.04 RCW (Business and occupation tax). Thisrule
aidsin implementing the B& O tax by explaining how the definition of “ grossincome”
(RCW 82.04.080) appliesto medical service bureaus and other similar entities.

6. Coordination: Agencies should consult with and coordinate with other governmenta entities
that have smilar regulatory requirements when it is likely that coordination can reduce duplication
and inconsistency.

YES | NO

X | Could consultation and coordination with other governmenta entities and/or
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| | | state agencies eliminate or reduce duplication and inconsistency?

Please explain. The department hasthe exclusive authority for implementing the B& O
tax. It isstandard procedure for the department to identify and inform state and other
gover nmental agencies of any rule making that addr esses issues of common interest.
The department should inform the Insurance Commissioner’s Office of any rule making
to incorporate RCW 82.04.322.

7. Cost: When responding, consider only the costs imposed by the document being reviewed
and not by the statute.

YES | NO

X | Have the qualitative and quantitative benefits of the document been considered
in relation to its costs? (Answer “yes’ only if a Cost Benefit Analysis was
completed when the rule was last adopted or revised.)

Please explain. Thisisan interpretiverulethat does not impose any administrative
burdens on taxpayersthat are not already imposed by law.

8. Fairness: When responding, consider only the impacts imposed by the document being

reviewed and not by the statute.
YES | NO
X Does the document result in equitable trestment of those required to comply

with it?

X | Should it be modified to diminate or minimize any disproportionate impacts on
the regulated community?

X | Should the document be strengthened to provide additional protection to
correct any disproportionate impact on any particular segment of the regulated
community?

Please explain. Therulecurrently resultsin the equitable treatment.

9. LISTING OF DOCUMENTSREVIEWED: (Use “bullets’ with any lists, and include
documents discussed above. Citations to statutes, ancillary documents, and similar documents
should include titles. Citations to Attorneys General Opinions (AGOs) and court, Board of Tax
Appeals (BTA), and Appedls Divison (WTD) decisions should be followed by a brief description
(i.e., aphrase or sentence) of the pertinent issue(s).)

Statute(s) Implemented: To the extent the following apply to medical service bureaus and
similar entities:

RCW 82.04.220 Business and occupation tax imposed;

RCW 82.04.080 “ Grossincome of the business’; and

RCW 82.04.290 Tax on . . . other business or service activities.

Ancillary Documents (i.e., ETAs, PTBs, and Ads):
AD 8233.1—Medical service bureaus— Deferred compensation
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ETA 519.04.233—Reporting procedures for qualified medical service associations

Court Decisions;
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Board of Tax Appeals Decisions (BTAS):

- Pilcher v. DOR, BTA 46920 (1996), discussed that “ Rule 233 is a special rule
designed to deal with medical insurance bureaus and the like, where the insurance
bureau acts solely as agent of the physician with respect to payment of physician fees
owed by subscribers. Thereisno showing that the hospital isa medical insurance
bureau or aHM O so asto fit within the ambit of Rule 233, nor has Dr. Pilcher
claimed as much.”

Group Health Cooperativev. DOR, BTA 91-11 (1992), determined that amounts
paid to contract physicians by an HM O was not “ substantively different than that
physician’s relationship with any other HMO or HCSC.” Thus, Group Health was
the agent of these contract physicians and amounts paid these contract physicians
could be deducted under Rule 233, even though Group Health also had employees
providing medical services.

Adminigtrative Decisions (e.g., WTDs):

- Det. 87-332, 4 WTD 205, findsthe ruleto apply only to subscriber organizations
(“the taxpayer does not function as a medical service bureau or " similar health
organization" because it has no members nor subscribers paying contributions, fees
or premiumstoit. Furthermore, the taxpayer furnishesthe medical and surgical
servicesto the patient asa principal, not as an agent of the patient. Wherethe
taxpayer makesareferral of the patient to an outside specialit, it isthe taxpayer as
a principal who has engaged the outside specialist to render medical servicesto the
patient.”).

Det. 88-205, 5 WTD 387 (1988), deter mined that for B& O tax purposes, fees
received for the doctorsthat were withheld and paid over by prior agreement into a
deferred compensation arrangement for the doctor s wer e constructively received by
the doctors and could be deducted by the HM O, but needed to be included in the
doctor’s grossincome for B& O purposes at thetime received by the HMO. This
determination was overruled by 8 WTD 247.

Det. 89-467, 8 WTD 247 (1989), decided that deferred doctor’s fees wer e not
constructively received by the doctor, but would be included in the gross income of
the HMO. The payment of these amounts at a later timeto the doctors would not be
subject to B& O tax.

Det. 89-512, 8 WTD 373 (1989), Public hospital is not a subscriber/member ship
organization contracting on behalf of physician association.

Det. 98-151E, 18 WTD 074 (1999), without analysis, determined that insurance
provider acting as fiscal intermediary for M edicare payments for HCFA (Health
Care Financing Administration) was taxed as provided under Rule 233.

Attorney Genera’s Opinions (AGOs):

Other Documents (e.g., specia notices or Tax Topic articles, statutes or regulations administered
by other agencies or government entities, statutes, rules, or other documents that were reviewed
but were not specifically relevant to the subject matter of the document being reviewed):
RCW 82.04.322 Exemptions—Health maintenance or ganization, health care service
contractor, certified health plan; and

Rulervu.doc last revised 6/01/99



Reviewing Rules and Ancillary Documents

RCW 48.14.0201 Premiums and prepayments tax—Health car e services—State
preemption.

10. Review Recommendation:

— X Amend
— Reped
Leaveasis
Begin the rule-making process for possible revision. (Applies only when the
Department has received a petition to revise arule.)

Incorporate ancillary document into a new or existing rule. (Subject of this
review must an ancillary document and not arule)

Explanation of recommendation: (If recommending an amendment of an existing rule, provide
only a brief summary of the changes you'’ ve identified/recommended earlier in this review
document.)

Thisrule should berevised to incor porate information now provided in RCW 82.04.322,
ETA 519, AD 8233.1, and Det. 89-467, 8 WTD 247 (1989).

11. Manager action: Date:

Reviewed recommendation Accepted recommendation
Returned for further action

Comments:
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